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AGREEMENT
Parties
This agreement is made between and binds the following parties:
[bookmark: PartiesCofA]Commonwealth of Australia (‘Commonwealth’, ‘Us’, ‘We’ or ‘Our’) represented by and acting through the Department of Education & Training, ABN 12 862 898 150 (‘Department’)
Funding recipient name, funding recipient ABN and ACN/ARBN, funding recipient address (‘You’, or ‘Your’)  
[bookmark: PartiesClauseNextParty]Context
We operate the Programme.
[bookmark: _Ref173039864]You are committed to helping achieve the Objectives of the Programme through Your conduct of the Project.  
As a result of this commitment, We agree to support the Project by providing the Funding to You, subject to the terms and conditions of this agreement.
You agree to accept the Funding on the terms and conditions set out in this agreement.



[bookmark: _Toc417043062][bookmark: _Toc7245248][bookmark: _Toc7312363]OPERATIVE PROVISIONS
[bookmark: _Toc22708341][bookmark: _Toc174434166][bookmark: _Toc175047064][bookmark: _Toc176332826][bookmark: _Toc176597032][bookmark: _Ref317590728][bookmark: _Ref317590742][bookmark: _Ref317590750][bookmark: _Toc496101805]Interpretation
[bookmark: _AGSRef8989655][bookmark: _Toc174434167][bookmark: _Toc175047065][bookmark: _Toc176332827][bookmark: _Toc176597033][bookmark: _Toc496101806]Definitions
0. In this agreement, unless the context indicates otherwise:
	Asset 
	means any item or property, purchased, leased, hired, financed, created or otherwise brought into existence either wholly or in part with the use of the Funding which has a value of over $5,000 inclusive of GST but excludes any Intellectual Property rights;

	Australian Accounting Standards 
	refers to the standards of that name maintained by the Australian Accounting Standards Board created by section 226 of the Australian Securities and Investments Commission Act 2001 (Cth);

	Australian Auditing Standards 
	refers to the standards made by the Auditing and Assurance Standards Board created by section 227A of the Australian Securities and Investments Commission Act 2001 (Cth);

	Budget 
	means the budget, if any, set out in item C of Schedule 1;

	Business Day 
	means in relation to the doing of any action in a place, any day other than a Saturday, Sunday or public holiday in that place;

	CCBY Licence


Commonwealth Coat of Arms

Commonwealth Material
	means a Creative Commons Attribution 4.0 Australia (https://creativecommons.org/licenses/by/4.0/) licence;

means the Commonwealth Coat of Arms as set out at It’s an Honour – Commonwealth Coat of Arms available at http://www.itsanhonour.gov.au/coat-arms/index.cfm;
means any Material:
a. provided by Us to You for the purposes of this agreement; or
b. derived at any time from the Material referred to in paragraph a;
and does not include Project Material;

	Completion Date

	means the day after You have done all that You are required to do under this agreement to Our satisfaction;

	Date of this Agreement


Department
	means the date written at the top of the signature page of this agreement, and if no date or more than one date is written there, then the date on which this agreement is signed by the last party to do so;

means the Department of Education & Training and includes any department, agency or authority of the Commonwealth which is from time to time responsible for administering this agreement;

	Depreciated
	means the amount representing the same reduced value of an Asset as calculated for income tax purposes under, and in accordance with, the Income Tax Assessment Act 1936 and  the Income Tax Assessment Act 1997; 

	Existing Material
	means any Material, except Commonwealth Material, which was in existence before the Date of this Agreement or which is developed independently of this agreement and which is incorporated in, supplied with or as part of, or required to be supplied with or as part of, the Project Material and includes, but is not limited to, Material specified in item K of Schedule 1; 

	Funds or Funding
	means the amounts (in cash or kind) payable by Us under this agreement as specified in item B of Schedule 1 and includes interest earned on the Funding;

	Guidelines
	refers to the guidelines for the Programme, if any, as described in item A  of Schedule 1;




	Intellectual Property
	includes:
1. all copyright (including rights in relation to phonograms and broadcasts);
all rights in relation to inventions, plant varieties, trademarks (including service marks), designs and circuit layouts; and
all other rights resulting from intellectual activity in the industrial, scientific, literary or artistic fields,
but does not include:
d. Moral Rights;
e. the non-proprietary rights of performers; or
f. rights in relation to confidential information;

	Interest
	means interest calculated at the general interest charge rate for a day determined under section 8AAD of the Taxation Administration Act 1953 (Cth), on a daily compounding basis;

	Material
	means any thing in relation to which Intellectual Property rights arise;

	Milestone
	means a stage of completion of the Project as set out in item A of Schedule 1;

	Moral Rights
	means the following non-proprietary rights of authors of copyright Material:
1. the right of attribution of authorship;
the right of integrity of authorship; and
the right not to have authorship falsely attributed;

	Objectives 
	means the objectives of the Programme described in item A of Schedule 1;

	Our Confidential Information




Personal Information
Personnel

	means Our information that:
1.  is described in item M of Schedule 1;
i. We identify, by notice in writing to You after the Date of this Agreement as confidential information for the purposes of this agreement; or
j. You know or ought to know by its nature is confidential;
has the same meaning as it has in section 6 of the Privacy Act;
means:
1. in relation to You - any natural person who is an officer, employee, agent or professional advisor of You or Your subcontractors; and
in relation to Us - any natural person, other than a person referred to in paragraph a, who is an officer, employee, agent or professional advisor of Us;

	Privacy Act
Project Officer

	means Privacy Act 1988 (Cth);
means the person specified (by name or position) in item D of Schedule 1 or any substitute notified to You;

	Programme
	means the programme specified in item A of Schedule 1;

	Project
	means the project described in item A of Schedule 1 and includes the provision to Us of the Project Material specified in item A of Schedule 1;

	Project Material
	means any Material:
1. created for the purposes of this agreement;
provided or required to be provided to Us under the agreement; or
derived at any time from the Material referred to in paragraphs a. or b.;
and includes
any Existing Material incorporated in the Material referred to in paragraphs a. to c.; and 
any Reports.

	[bookmark: _GoBack]Project Period
	means the period specified in item A of Schedule 1 during which the Project must be completed;

	Term 
	refers to the period described in clause 1.4;

	Qualified Accountant

Records 

Report

Specified Personnel
	means a person who is a member of the Institute of Chartered Accountants in Australia or of CPA Australia;

includes documents, information and data stored by any means and all copies and extracts of the same;
means Project Material that is provided for reporting purposes under clause 8 and as stipulated in item I of Schedule 1;
means the Personnel, or people with specific skills, specified in item F of Schedule 1 as required to undertake all or part of the Project; 

	Term 
	refers to the period described in clause 1.4;

	Undepreciated 
	means the value of an Asset which has not been Depreciated; 

	Working with Children Activities 
	means the performance by You, or for You, or on Your behalf, of any of Your obligations under this Agreement which involves contact, regardless of whether that contact is: In this clause, ‘Working with Children Activities’ means the performance by You, or for You, or on Your behalf, of any of Your obligations under this Agreement which involves contact, regardless of whether that contact is: 
(a) supervised or not; and  
(b) physical or non-physical (including over the internet, via telephone or any other form of communication),  
with an individual or a group of individuals where the individual, or at least one member of the group, is:  
(c) under the age of 18 years; or  
(d) a person who may be unable to take care of themselves, or are unable to protect themselves against harm or exploitation by reason of age, illness, trauma or disability, or any other reason. 

	Your Confidential Information
	means Your information that:
a) is described in item M of Schedule 1; or
b) You identify, by notice in writing to Us after the Date of this Agreement as confidential information for the purposes of this agreement.


[bookmark: NextSignature][bookmark: _Toc174434168][bookmark: _Toc175047066][bookmark: _Toc176332828][bookmark: _Toc176597034][bookmark: _Toc496101807]Interpretation
0. In this agreement, unless the contrary intention appears:
words importing a gender include any other gender;
words in the singular include the plural and vice versa;
clause headings are for convenient reference only and have no effect in limiting or extending the language of provisions to which they refer;
a reference to a person includes a partnership and a body whether corporate or otherwise;
a reference to dollars is a reference to Australian dollars;
a reference to any legislation or legislative provision includes any statutory modification, substitution, re-enactment, or successor of that legislation or legislative provision;
if any word or phrase is given a defined meaning, any other part of speech or other grammatical form of that word or phrase has a corresponding meaning;
a reference to an item is a reference to an item in a schedule; a reference to a schedule (or an attachment) is a reference to a schedule (or an attachment) to this agreement, including as amended or replaced from time to time by agreement in writing between the parties; and
a reference to writing is a reference to any representation of words, figures or symbols, whether or not in a visible form.
This agreement consists of:
this document;
any schedules;
any annexure or other attachments; and
any document incorporated by reference.
In the event of any conflict or inconsistency between any part of:
the terms and conditions contained in the clauses of this agreement;
the schedules;
the annexure or other attachments, if any;
documents incorporated by reference, if any;
then the material in any one of paragraphs a. to c. above has precedence over the material in a subsequent paragraph, to the extent of any conflict or inconsistency.
[bookmark: _Toc174434169][bookmark: _Toc175047067][bookmark: _Toc176332829][bookmark: _Toc176597035][bookmark: _Toc496101808]Construction of agreement
0. This agreement records the entire agreement between the parties in relation to its subject matter.
As far as possible all provisions of this agreement will be construed so as not to be void or otherwise unenforceable.
If anything in this agreement is void or otherwise unenforceable then it will be severed and the rest of the agreement remains in force.
A provision of this agreement will not be construed to the disadvantage of a party solely on the basis that it proposed that provision.
[bookmark: _Toc496101809]Term of Agreement
0. This agreement commences on the Date of this Agreement and, unless terminated earlier, it expires on the Completion Date.
[bookmark: _Toc174434171][bookmark: _Toc175047069][bookmark: _Toc176332831][bookmark: _Toc176597037][bookmark: _Toc496101810]Project
[bookmark: _Toc496101811][bookmark: _Ref173039789][bookmark: _Toc174434172][bookmark: _Toc175047070][bookmark: _Toc176332832][bookmark: _Toc176597038]Your principal obligations 
0. You  must carry out the Project:
[bookmark: _Ref173039815]as specified in item A of  Schedule 1;
to achieve the Objectives;
[bookmark: _Ref317595824][bookmark: _AGSRef45964080]within the Project Period; 
[bookmark: _AGSRef82741183][bookmark: _Ref317595878]in accordance with this agreement and any Guidelines; and
diligently, effectively and to a high standard.
You must not act in a way that may bring the Project into disrepute.
[bookmark: _Toc496101812][bookmark: _AGSRef14998108][bookmark: _Toc174434173][bookmark: _Toc175047071][bookmark: _Toc176332833][bookmark: _Toc176597039]Funding
[bookmark: _Toc496101813]Payment 
0. Subject to sufficient funds being available for the Programme, and compliance by You with this agreement (including the requirements  specified in item B of Schedule 1) We will provide You with the Funding at the times and in the manner specified in item B of Schedule 1.
Without limiting Our rights, We may withhold or suspend any payment in whole or in part until You have performed Your obligations under this agreement.
We may reduce the amount of Funding payable under this agreement where You:
owe money to Us; or
have money that You should have, but have not yet, acquitted, 
under any arrangement with Us (whether contractual, statutory or otherwise).
If We exercise Our rights under clauses 3.1.2 or 3.1.3, You must continue to perform any obligations under this agreement, unless We agree otherwise in writing.
[bookmark: _Toc496101814]Use of Funding 
0. The Funding must be expended by You only for the Project.
You must do all things necessary to ensure that all payments from the Funding that You make to third parties (including subcontractors) are correctly made and properly authorised and that You maintain proper and diligent control over the incurring of all liabilities.
You must not use the Funds, the agreement or any of Our obligations under the agreement, the Assets or Intellectual Property rights in Project Material:
as security to obtain, or comply with, any form of loan, credit, payment or other interest; or
for the preparation of, or in the course of, any litigation. 
[bookmark: _Toc496101815]Budget
0. You must only spend the Funding in accordance with the Budget and the conditions specified in item C of Schedule 1.
You must obtain prior written approval from Us for any changes to the Budget.
[bookmark: _Toc496101816]Keeping of Funding
0. You must:
ensure that the Funds are held in an account in Your name, and which You solely control, with a deposit-taking institution authorised under the Banking Act 1959 (Cth) to carry on banking business in Australia; and
if specified in item B of Schedule  1, ensure the account is: 
established solely to account for and administer, Funding provided by Us to You under this agreement; and
separate from Your other operational accounts;
and
on request from Us, provide Us and the authorised deposit-taking institution with an authority for Us to obtain all details relating to any use of the account.
[bookmark: _Toc496101817][bookmark: _AGSRef45420783][bookmark: _AGSRef35702311][bookmark: _Toc174434174][bookmark: _Toc175047072][bookmark: _Toc176332834][bookmark: _Toc176597040]Records  
0. You must create and maintain full and accurate financial and other Records relating to the Project including:
progress against Milestones;
the creation, acquisition and disposal of Assets;
the creation of Intellectual Property rights in Project Material;
to enable all income and expenditure related to the Project and all interest earned on the Funding to be identifiable and ascertainable in Your accounts; 
to enable the preparation of financial statements in accordance with Australian Accounting Standards; and
to enable the audit of those Records in accordance with Australian Auditing Standards.
You agree to retain the accounts and Records created under clause 3.5 for a period of no less than 7 years after the end of the Project Period.
[bookmark: _Toc496101818]Repayments 
0. If, at any time, We determine that:
an overpayment has occurred for any reason, including where an invoice is found to have been incorrectly rendered after payment; or
there remains an amount of Funding that has not been spent or legally committed for expenditure in accordance with the agreement to Our satisfaction and the period in which that Funding was expected to be spent or legally committed has passed; or
Funding has not been spent in accordance with the agreement; or
Funding has not been acquitted to Our satisfaction,
then at Our discretion You agree to repay this amount to Us.  This amount must be repaid within 20 Business Days of a notice from Us, dealt with as notified by Us or We may offset that amount against any amount subsequently due to You under this agreement or any other arrangement between the parties.  
[bookmark: _Toc496101819]Debt and Interest
0. You agree to pay any amount owed or payable to Us or which We are entitled to recover from You under this agreement, including any Interest, without prejudice to any other rights available to Us under the agreement, under statute, at law or in equity, at Our discretion, as a debt due to Us by You without further proof of the debt by Us being necessary.
If We notify You that an amount is to be refunded or repaid to Us and the amount is not refunded or repaid within 20 Business Days, or as otherwise notified by Us, You agree to pay Interest, unless We notify You otherwise, on the amount outstanding after the expiry of the date it was due, until the amount is paid in full.
In respect to any obligation You may have under this agreement to pay Us Interest, You agree that the Interest represents a reasonable pre-estimate of the loss incurred by Us.
[bookmark: _Toc496101820]Taxes, duties and government charges
0. You agree to pay all taxes, duties and government charges imposed or levied in Australia or overseas in connection with the performance of this agreement.
0. You agree to allow Us, if in Our sole discretion We choose to do so, to issue You with a recipient created tax invoice for any taxable supply made under this agreement within 20 Business Days of determining the value of the taxable supply to which the recipient created tax invoice relates.
0. If We do not issue You with a recipient created tax invoice within the time period specified in clause 4.1.2, You must as soon as practicable provide us with a tax invoice in relation to that taxable supply.
0. Subject to clause 4.1.3, You must not use a tax invoice in relation to a taxable supply to which a recipient created tax invoice applies.
[bookmark: _Toc496101821]Subcontractors and Specified Personnel
0. [bookmark: _Toc496101822][bookmark: _AGSRef87144583]Subcontractors
1. You must not subcontract the performance of any part of the Project without Our prior written approval.
We may impose any conditions We consider appropriate when giving Our approval under clause 5.1.
[bookmark: _Ref317592241]We have approved the subcontracting of the performance of the parts of the Project to the persons, and subject to the conditions (if any), specified in item E of Schedule 1.
You are fully responsible for the performance of Your obligations under this agreement, even if You subcontract some or all of Your obligations.  Despite any approval given by Us, You are responsible for ensuring the suitability of a subcontractor for the work proposed to be carried out and for ensuring that the work meets the requirements of this agreement.
You must make available to Us (if requested), details of all subcontractors engaged in the performance of the Project.
You acknowledge, and must inform all subcontractors that, We may publicly disclose the names of any subcontractors engaged in the performance of the Project.
We may revoke Our approval of a subcontractor on any reasonable ground by giving written notice to You. On receipt of the notice You must, at Your own cost, promptly cease using that subcontractor and arrange their replacement with Personnel or another subcontractor acceptable to Us.
If we withdraw Our approval of a subcontractor, You remain liable under this agreement for past acts or omissions of Your subcontractors as if they were current subcontractors.
You agree, in any subcontract placed with a subcontractor, to reserve a right of termination to take account of Our rights of termination under clause 16 and You agree to make use of that right in the event of termination or revocation by Us.
You must not enter into a subcontract under this agreement with a subcontractor named by the Workplace Gender Equality Agency as an employer currently not complying with the Workplace Gender Equality Act 2012 (Cth).
[bookmark: _AGSRef3095060][bookmark: _Toc174434175][bookmark: _Toc175047073][bookmark: _Toc176332835][bookmark: _Toc176597041][bookmark: _Toc496101823]Specified Personnel
1. [bookmark: _AGSRef36401867][bookmark: _AGSRef52486842]You must ensure that the Specified Personnel will perform work in relation to the Project in accordance with this agreement.
[bookmark: _AGSRef76711165]If Specified Personnel are unable to perform the work as required under clause 5.2.1, You must notify Us immediately.
[bookmark: _AGSRef5350452]You must, at Our request acting in Our absolute discretion, remove Personnel (including Specified Personnel) from work in relation to the Project. 
If clause 5.2.2 or clause 5.2.3 applies, You must provide replacement Personnel acceptable to Us at no additional cost and at the earliest opportunity.
If You are unable to provide acceptable replacement Personnel, We may terminate this agreement under clause16.2.
[bookmark: _Ref317590973][bookmark: _Toc496101824][bookmark: _Toc174434176][bookmark: _Toc175047074][bookmark: _Toc176332836][bookmark: _Toc176597042]Your responsibility 
1. You are fully responsible for the performance of the Project and for ensuring compliance with the requirements of this agreement, and will not be relieved of that responsibility because of any:
involvement by Us in the performance of the Project;
subcontracting of the Project;
acceptance by Us of Specified Personnel; or
payment of any amount of Funding to You.
[bookmark: _Toc496101825]Assets
[bookmark: _Ref317591042][bookmark: _Toc496101826][bookmark: _Toc174434178][bookmark: _Toc175047076][bookmark: _Toc176332838][bookmark: _Toc176597044]Acquisition of Assets 
1. [bookmark: _AGSRef67794770][bookmark: _AGSRef21036863]You must not use the Funding to acquire or create any Asset, apart from those detailed in item G of Schedule 1, without obtaining Our prior written approval.  Our approval may be subject to any conditions We may impose.  
Unless it is specified in item G of Schedule 1 that We own the Asset then You must ensure that You own any Asset acquired with the Funding.  If We own the Asset, clauses 6.3, 6.5.2 and 6.5.3 do not apply.
[bookmark: _Toc496101827][bookmark: _AGSRef24121][bookmark: _Toc174434181][bookmark: _Toc175047079][bookmark: _Toc176332841][bookmark: _Toc176597047]Your responsibilities for Assets  
1. During the Project Period You must:
[bookmark: _AGSRef77474009][bookmark: _AGSRef83273017]Use  any Asset in accordance with this agreement and for the purposes of the Project;
[bookmark: _AGSRef53679406]not encumber or dispose of any Asset, or deal with or use any Asset other than in accordance with this clause 6 without Our prior written approval;
[bookmark: _AGSRef8189356]safeguard all Assets against theft, loss, damage, or unauthorised use; 
maintain all Assets in good working order;
maintain all appropriate insurances for all Assets to their full replacement value, noting Our interest in the Asset under this agreement, and provide satisfactory evidence of this on request from Us;
if required by law, maintain registration and licensing of all Assets;
be fully responsible for, and bear all risks relating to, the use or disposal of all Assets;
if specified in item G of Schedule 1, maintain an Assets register in the form and containing the details as described in item G in Schedule 1; and
[bookmark: _AGSRef19192248]when requested by Us, provide copies of the Assets register to Us.
[bookmark: _Toc496101828]Sale or Disposal of Assets  
1. If You sell or otherwise dispose of an Asset during the Project Period (which must be with Our prior written consent and subject to any conditions We may impose),the greater of the following proportions forms part of the Funding and must be used for the Activity or is otherwise recoverable as Funding:
the proportion of sale proceeds from the Asset; or
the proportion of the Undepreciated value of the Asset,
that is equivalent to the proportion of the cost of the Asset that was funded from the Funding.
[bookmark: _Toc496101829]Loss, damage etc of Assets
1. If any of the Assets are lost, damaged or destroyed, You must reinstate the Assets including from the proceeds of the insurance and this clause 6 continues to apply to the reinstated Assets.  Any surplus from the proceeds of the insurance must be notified to Us and used and accounted for as Funding under this agreement.
[bookmark: _Toc496101830]Dealing with Assets
1. On expiry of the Project Period or earlier termination of this agreement We may require You to deal with Assets as We may, at Our sole discretion, direct in writing.
Subject to clause 6.5.3, if on expiry of the Project Period or earlier termination of the agreement, an Asset has not been fully Depreciated, We may, by written notice, require You to:
pay to Us within 20 Business Days of the expiry of the Project Period or earlier termination of this agreement, an amount equal to the proportion of the Undepreciated value of the Asset that is equivalent to the proportion of the cost of the Asset that was funded from the Funding;
sell the Asset for the best price reasonably obtainable and pay to Us within 20 Business Days of the sale the proportion of the proceeds of the sale that is equivalent to the proportion of the cost of the Asset (less an amount equal to the reasonable disposal costs incurred by You) that was funded from the Funding; or
continue to use the Asset for the purposes, and in accordance with any conditions notified by the Agency.
We may in our sole discretion decide that amounts payable to Us under clause 6.5.2 form part of the Funding.
[bookmark: _Toc496101831]Liaison, monitoring and review
[bookmark: _Toc496101832]Liaise and comply
1. You must:
liaise with and provide information to Us as reasonably required and notified by Us; and
comply with all Our reasonable requests, directions or monitoring requirements.
[bookmark: _Toc496101833]Final Evaluation
1. If specified in item H of Schedule 1 You must:
provide all reasonable assistance required by Us;
respond to all Our reasonable requests; and
provide any information We reasonably require,
in relation to conducting a final evaluation of the Programme.
[bookmark: _Toc496101834][bookmark: _Toc174434182][bookmark: _Toc175047080][bookmark: _Toc176332842][bookmark: _Toc176597048]Reporting
[bookmark: _Toc496101835]Reporting
1. You must provide Us with Reports in relation to the Project at the times and in the manner specified in item I of Schedule 1. 
1. Unless clause 8.1.4 applies, within 20 Business Days (or other period specified in item I of Schedule 1 or as otherwise notified) of the end of the Project Period You must provide Us with:
an audited detailed statement of income and expenditure in respect of the Funding which must include a definitive statement as to whether the financial accounts are true and fair and a statement of the balance of Your account referred to in clause 3.4.1.b.; 
an audit statement that the Funding was expended for the Project and in accordance with this agreement.
The audits referred to in clause 8.1.2 must:
comply with the Australian Auditing Standards;
be carried out by a person who is:
registered as a company auditor under the Corporations Act 2001 (Cth), or a member of the Institute of Chartered Accountants in Australia (who is entitled to use the letters CA or FCA), or of CPA Australia (who is entitled to use the letters CPA or FCPA) or the Institute of Public Accountants (IPA) (who is entitled to use the letters MIPA or FIPA); and
not a principal, member, shareholder, officer, agent, subcontractor, employee or related entity of You  or of a related body corporate (the terms ‘related entity’ of You and ‘related body corporate’ have the same meaning as in section 9 of the Corporations Act 2001 (Cth)); and
not Your Qualified Accountant.
If You are audited by the Auditor-General or a State or Territory Auditor-General:
for the Term; and
the Funding is included in the income and expenditure which is subject to the audit,
then instead of the audits referred to in clause 8.1.2, You may provide Us with:
a detailed statement of income and expenditure for the Funding which must include a definitive statement as to whether the financial accounts are true and fair, and a statement of the balance of Your account referred to in clause 3.4.1.b.; and
a statement that the Funding was expended for the Project and in accordance with this agreement.
The statements referred to in clause 8.1.4(i) and (ii) must 
contain the details, if any, described in item I of Schedule 1;  
be certified by Your chief executive officer and the senior executive officer employed by You who has primary responsibility for managing Your audit function; and 
be provided to Us within 20 Business Days (or other period specified in item I of Schedule 1 or as otherwise notified) of the end of the Project Period.
[bookmark: _Toc496101836]Intellectual Property
[bookmark: _Toc174434183][bookmark: _Toc175047081][bookmark: _Toc176332843][bookmark: _Toc176597049][bookmark: _Ref397418530][bookmark: _Toc496101837]Use of Commonwealth Material
1. Subject to clause 9.1.4, We grant (or will procure) a royalty-free, non-exclusive licence for You to use, reproduce and adapt the Commonwealth Material for the purposes of this agreement.
[bookmark: _AGSRef8964139][bookmark: _AGSRef75772929]You must use the Commonwealth Material strictly in accordance with any conditions or restrictions set out in item J of Schedule 1, and any direction from Us including under clause 13.2.
You must keep the Commonwealth Material safe.
You must not use the Commonwealth Coat of Arms for the purposes of this agreement.
[bookmark: _AGSRef24393135][bookmark: _Toc174434184][bookmark: _Toc175047082][bookmark: _Toc176332844][bookmark: _Toc176597050][bookmark: _Toc496101838][bookmark: _AGSRef98609316]Intellectual Property in Project Material
1. Subject to this clause 9.2, Intellectual Property in all Project Material vests or will immediately vest in You.
[bookmark: _AGSRef40184205]Clause 9.2.1 does not affect the ownership of Intellectual Property in:
[bookmark: _AGSRef69511550]any Commonwealth Material incorporated into Project Material; or
[bookmark: _AGSRef25460189][bookmark: _AGSRef34060657]any Existing Material.
[bookmark: _AGSRef46187436]You grant (or will procure for) Us a permanent, irrevocable, royalty-free, world-wide, non-exclusive licence (including a right of sub-licence) to use, reproduce, adapt, modify, perform, distribute, communicate and exploit the Project Material for any Commonwealth purpose.
[bookmark: _Ref397419405]You grant to Us (or must arrange for the grant to Us of) a permanent, irrevocable, free, worldwide, non-exclusive licence (including a right of sub-licence) to use, reproduce, adapt, modify, perform, distribute, communicate and exploit the Intellectual Property rights in the Existing Material, with the exception of commercial off-the-shelf software, for any Commonwealth purpose.
If you become aware that We will require a licence for commercial off-the-shelf software in order to exercise our rights under the licences granted under this clause 9 You must notify Us immediately and provide Us with all the necessary details to obtain a licence over such software including the name, version and manufacturer of the software.
You agree that the licence granted in clause 9.2.3 and clause 9.2.4 includes a right for Us to licence the Project Material and Existing Material to the public under a CCBY Licence [see https://creativecommons.org/licenses/by/4.0/].  In accordance with the timeframe specified in item A of Schedule 1 for provision of the Project Material, You must provide Us with all author or licensor attribution details in order for Us to comply with the CCBY Licence conditions.
You must, on Our request, create, sign, execute or otherwise deal with any document necessary or desirable to give effect to this clause 9.2.
You warrant that:
You are entitled; or
You will be entitled at the relevant time,
to deal with the Intellectual Property in the Project Material in the manner provided for in this clause 9.2.
If requested by Us, You must provide to Us a copy of the Project Material in the form requested by Us.
[bookmark: _AGSRef10302263][bookmark: _AGSRef49216562][bookmark: _AGSRef20762729][bookmark: _AGSRef58979254][bookmark: _AGSRef16987347][bookmark: _AGSRef92761653][bookmark: _Toc174434185][bookmark: _Toc175047083][bookmark: _Toc176332845][bookmark: _Toc176597051][bookmark: _Toc496101839]Moral Rights
1. [bookmark: _AGSRef32973593][bookmark: _AGSRef4493385]In this clause 9.3:
	Permitted Acts
	means any of the following classes or types of acts or omissions:
1. using, reproducing, adapting or exploiting all or any part of the Project Material, with or without attribution or authorship;
supplementing the Project Material with any other Material;
using the Project Material in a different context to that originally envisaged; 
releasing the Project Material to the public under a CCBY Licence; and
[bookmark: _Ref317596320][bookmark: _AGSRef48242807] the acts or omissions, specifically set out in item L of Schedule 1;
but does not include false attribution of authorship.


[bookmark: _AGSRef67617589][bookmark: _AGSRef1570391][bookmark: _Ref317593334]Where You are a natural person and the author of the Project Material, You consent to the performance of the Permitted Acts by Us or any person claiming under or through Us (whether occurring before or after the consent is given).
Where clause 9.3.2 does not apply, You must obtain from each author of any Project Material a written consent which extends directly or indirectly to the performance of the Permitted Acts by Us or any person claiming under or through Us (whether occurring before or after the consent is given) and, on request, to provide the executed original of any such consent to Us.
This clause 9.3 does not apply to any Commonwealth Material incorporated in the Project Material.
[bookmark: _Ref397419437][bookmark: _Toc496101840]Disclosure of Information
[bookmark: _Toc496101841]Confidential Information not to be disclosed
1. [bookmark: _Ref317596379]Subject to clause 10.3:
You must not, without Our prior written approval, disclose any of Our Confidential Information to a third party; and
We must not, without Your prior written approval, disclose any of Your Confidential Information to a third party.
In giving written approval to disclosure, a party may impose such conditions as it thinks fit, and the other party agrees to comply with those conditions. 
[bookmark: _Toc496101842][bookmark: _Ref317593403]Written undertakings
1. We may at any time require You to arrange for any person engaged in, or in relation to, the performance or management of this agreement (including Personnel and subcontractors) to give a written undertaking in a form acceptable to Us relating to the use and non-disclosure of Our Confidential Information.
If You receive a request under clause 10.2 You must promptly arrange for all undertakings to be given.
[bookmark: _Ref397418628][bookmark: _Toc496101843][bookmark: _Ref317593371]Exceptions to obligations
1. The obligations on the parties under this clause 10 will not be breached if information:
is disclosed by Us to the responsible Minister;
is disclosed by Us, in response to a request by a House or a Committee of the Parliament of the Commonwealth of Australia;
is shared by Us within the Department, or with another Commonwealth agency, where this serves the Commonwealth’s legitimate interests;
is authorised or required by law to be disclosed; or
is in the public domain otherwise than due to a breach of this clause 10.
[bookmark: _Toc496101844]Period of confidentiality
1. The obligations under this clause 10 continue:
in relation to an item of information described in item M of Schedule 1 - for the period set out in that item;
in relation to any information identified in writing after the Date of this Agreement as confidential information for the purposes of this agreement - for the period agreed by the parties in writing; and
in relation to Our information that You know or ought to know by its nature is confidential - until the information is released into the public domain otherwise than by a breach of this agreement.
[bookmark: _Toc496101845]General
1. You agree to secure all Our Confidential Information against loss and unauthorised access, use, modification or disclosure.
Nothing in this clause 10 limits Your obligations under clause 11 [Privacy], clause 13.3 [Access to Documents] or clause 19.1 [Audit and Access].
[bookmark: _AGSRef64658713][bookmark: _AGSRef41007322][bookmark: _Toc174434190][bookmark: _Toc175047088][bookmark: _Toc176332850][bookmark: _Toc176597056][bookmark: _Toc496101846]Privacy
[bookmark: _Toc174434191][bookmark: _Toc175047089][bookmark: _Toc176332851][bookmark: _Toc176597057][bookmark: _Toc496101847]Interpretation
1. In this clause 11:
	Australian Privacy Principles
	has the same meaning as it has in section 6 of the Privacy Act.


[bookmark: _Toc174434192][bookmark: _Toc175047090][bookmark: _Toc176332852][bookmark: _Toc176597058][bookmark: _Toc496101848]Your obligations in relation to privacy
1. You agree, in providing the Project:
not to do any act or engage in any practice which, if done or engaged in by Us, would be a breach of an Australian Privacy Principle; and
[bookmark: _AGSRef75068771]to comply with any conditions, restrictions or guidelines referred to in, or relating to the matters set out in item N of Schedule 1, to the extent that they are consistent with the Australian Privacy Principles.
You agree to notify Us immediately if You become aware of a breach or possible breach of any of Your obligations under this clause 11.
[bookmark: _Ref397419066][bookmark: _Toc496101849][bookmark: _AGSRef41276681][bookmark: _Toc174434193][bookmark: _Toc175047091][bookmark: _Toc176332853][bookmark: _Toc176597059]Acknowledgement and publicity
[bookmark: _Toc496101850]Acknowledgement of support
1. Unless or until notified by Us, You must, in all publications, promotional and advertising materials, public announcements and activities by You or on Your behalf in relation to the Project, or any products, processes or inventions developed as a result of the Project, acknowledge the financial and other support You have received from Us, in the manner set out in item O of Schedule 1 or as otherwise approved by Us prior to its use.
You must ensure that all advertisements, promotional activities and any other public relations matters in relation to this agreement are consistent with the requirements set out in item O of Schedule 1 (if any).
[bookmark: _Toc496101851]Right to publicise Funding
1. We reserve the right to publicise and report on the awarding of Funding to You, including the amount of the Funds given to You, Your name and the title and a description of the Project.
[bookmark: _Toc496101852]No restriction on advocacy
1. For the avoidance of doubt, except to the extent that You are restricted or prevented from disclosing Our Confidential Information or Personal Information, no right or obligation in this agreement is to be read or understood as restricting or preventing Your rights to:
comment  on;
advocate support for; or
oppose change to:
any matter established by law, policy or practice of the Commonwealth.
[bookmark: _Toc496101853]Dealing with Copies and Access to Documents
[bookmark: _Toc174434194][bookmark: _Toc175047092][bookmark: _Toc176332854][bookmark: _Toc176597060][bookmark: _Ref317591266][bookmark: _Toc496101854]Interpretation
1. In clause 13.2:
	Copy
	means any document, device, article or medium in which Commonwealth Material or Our Confidential Information is embodied.


[bookmark: _Toc174434195][bookmark: _Toc175047093][bookmark: _Toc176332855][bookmark: _Toc176597061][bookmark: _Toc496101855]Actions at end of agreement
1. [bookmark: _AGSRef32620620][bookmark: _AGSRef45797145][bookmark: _AGSRef87254685][bookmark: _Toc174434196][bookmark: _Toc175047094][bookmark: _Toc176332856][bookmark: _Toc176597062]You will, on expiration or termination of this agreement, deal with all Copies as directed by Us, subject to any requirement of law binding on You.

[bookmark: _Ref397418128][bookmark: _Ref397418146][bookmark: _Toc496101856]Access to documents
1. This clause 13.3 applies if this agreement is a 'Commonwealth contract' as defined in the Freedom of Information Act 1982 (Cth) and ‘document’ has the meaning given by that Act. 
 You agree that:

a.	Where We have received a request for access to a document created by, or in the possession of, You or any of Your subcontractors that relates to the performance of this agreement (and not to the entry into the agreement), We may at any time by written notice require You to provide the document to Us and You must, at no additional cost to Us, promptly comply with the notice; and

b.	You must assist Us in respect of Our obligations under the Freedom of Information Act 1982 (Cth); and

c.	You must include in any subcontract relating to the performance of this agreement provisions that will enable You to comply with Your obligations under this clause 13.3.
[bookmark: _Toc174434200][bookmark: _Toc175047098][bookmark: _Toc176332860][bookmark: _Toc176597066][bookmark: _Toc496101857]Liability
[bookmark: _Toc174434201][bookmark: _Toc175047099][bookmark: _Toc176332861][bookmark: _Toc176597067][bookmark: _Toc496101858]Proportionate liability regimes excluded
1. To the extent permitted by law, the operation of any legislative proportionate liability regime is excluded in relation to any claim against You under or in connection with this agreement.
[bookmark: _Toc174434202][bookmark: _Toc175047100][bookmark: _Toc176332862][bookmark: _Toc176597068][bookmark: _Ref397418165][bookmark: _Toc496101859]Indemnity
1. [bookmark: _Ref173899434]You indemnify Us from and against any:
cost or liability incurred by Us;
loss or damage to Our property; or
loss or expense incurred by Us in dealing with any claim against Us including legal costs and expenses on a solicitor/own client basis and the cost of time spent, resources used or disbursements paid by Us,
arising from either:
a breach by You of this agreement; or
an act or omission involving fault on the part of You or Your Personnel in connection with this agreement;
use of the Assets; or
the use by Us of the Project Material or Existing Material, including any claims by third parties about the ownership or right to use the Intellectual Property rights or Moral Rights in the Project Material or Existing Material.
Your liability to indemnify Us under clause 14.2.1 will be reduced proportionately to the extent that any act or omission involving fault on the part of Us or Our Personnel contributed to the relevant cost, liability, loss, damage or expense.
Our right to be indemnified under this clause 14.2 is in addition to, and not exclusive of, any other right, power or remedy provided by law, but We are not entitled to be compensated in excess of the amount of the relevant cost, liability, loss, damage or expense.
In this clause 14.2 “fault” means any negligent or unlawful act or omission or wilful misconduct.
[bookmark: _Toc174434203][bookmark: _Toc175047101][bookmark: _Toc176332863][bookmark: _Toc176597069][bookmark: _Ref317593750][bookmark: _Toc496101860]Dispute resolution
[bookmark: _Toc174434204][bookmark: _Toc175047102][bookmark: _Toc176332864][bookmark: _Toc176597070][bookmark: _Toc496101861]Procedure for dispute resolution
1. [bookmark: _Ref317593723]A dispute arising under this agreement will be dealt with as follows, and subject to clause 15.4 neither party will commence legal proceedings in relation to that dispute until this procedure is completed:
the party claiming that there is a dispute will give the other party a notice setting out the nature of the dispute;
within 5 Business Days (or such other period as agreed by the parties in writing) each party will nominate a representative not having any prior involvement in the dispute;
the representatives will try to settle the dispute by direct negotiation between them;
[bookmark: _AGSRef78521221][bookmark: _AGSRef37890255][bookmark: _AGSRef28966504]failing settlement within a further 10 Business Days, or such other period as agreed by the parties in writing (or failure of one or both parties to nominate a representative within the period set out in clause 15.1.1.b), the parties may agree to refer the dispute to an independent third person with power:
to intervene and direct some form of resolution, in which case the parties will be bound by that resolution; or
to mediate and recommend some form of non-binding resolution;
the parties will co-operate fully with any process instigated under clause 15.1.1.d in order to achieve a speedy resolution; and
if the parties have been unable to agree to refer the dispute to an independent third person, or they have agreed and a resolution is not reached within a further 20 Business Days (or such other period as the parties may agree in writing), either party may commence legal proceedings.
[bookmark: _Toc174434205][bookmark: _Toc175047103][bookmark: _Toc176332865][bookmark: _Toc176597071][bookmark: _Toc496101862]Costs
1. Each party must bear its own costs of complying with clause 15.1, and the parties must bear equally the cost of any third person engaged under clause 15.1.1.d.
[bookmark: _Toc174434206][bookmark: _Toc175047104][bookmark: _Toc176332866][bookmark: _Toc176597072][bookmark: _Toc496101863]Continued performance
1. Despite the existence of a dispute, You must (unless required in writing by Us not to do so) continue to perform Your obligations under this agreement.
[bookmark: _Toc174434207][bookmark: _Toc175047105][bookmark: _Toc176332867][bookmark: _Toc176597073][bookmark: _Toc496101864]Exemption
1. Clauses 15.1 and 15.2 do not apply:
to action by Us under or purportedly under clauses 3, 16.1 or 19.1;
to action by either party under or purportedly under clause 16.2; 
where an agency or authority of the Commonwealth of Australia, a State or Territory is investigating a breach or suspected breach of the law by You; or
to legal proceedings by either party seeking urgent interlocutory relief.
[bookmark: _Toc174434208][bookmark: _Toc175047106][bookmark: _Toc176332868][bookmark: _Toc176597074][bookmark: _Toc496101865]Termination or reduction in scope of Project
[bookmark: _AGSRef1875835][bookmark: _Toc174434209][bookmark: _Toc175047107][bookmark: _Toc176332869][bookmark: _Toc176597075][bookmark: _Ref397418198][bookmark: _Toc496101866]Termination or reduction with costs
1. [bookmark: _AGSRef62764203][bookmark: _AGSRef91616398][bookmark: _AGSRef43026113]We may by notice, at any time and in Our absolute discretion, terminate this agreement or reduce the scope of the agreement immediately.
You must, on receipt of a notice of termination or reduction:
stop or reduce the performance of Your obligations as specified in the notice;
take all available steps to minimise loss resulting from that termination or reduction; 
continue performing any part of the Project not affected by the notice; and
immediately return to Us any Funding in accordance with clause 16.1.3.d  or deal with any such Funding as directed by Us.   
In the event of termination or reduction in scope under clause 16.1.1, We will:
[bookmark: _AGSRef42845636][bookmark: _AGSRef69448530][bookmark: _AGSRef91371756]be liable only to pay Funding due and owing to You under the payment provisions of the agreement  as at the date of the notice of termination; and
[bookmark: _AGSRef83481717]be liable to reimburse any reasonable costs You unavoidably incur relating directly and entirely to the Project and not covered under clause 16.1.3.a;
not be liable to pay amounts under clause 16.1.3.a and 16.1.3.b which would, added to any payments already paid to You under this agreement, together exceed the Funding set out in item B of Schedule 1; or
be entitled to recover from You any part of the Funding which:
has not been legally committed for expenditure by You in accordance with the agreement and payable by You as a current liability by the date that the notice of termination is received; or
has not, in Our opinion been spent by You in accordance with the agreement.
[bookmark: _Ref317596053]In the event of a reduction in the scope of the agreement under clause 16.1.1, Our liability to pay any part of the Funding will, unless there is agreement in writing to the contrary, reduce in accordance with the reduction in the Project.
You will not be entitled to compensation for loss of prospective profits for a termination or reduction in scope under this clause 16 or loss of any benefits that would have been conferred on You.
Our liability to pay compensation under or in relation to clause 16.1 is subject to Your compliance with clause 16.1 and Your substantiation of any amount claimed under clause 16.1.3.b.
[bookmark: _Toc174434210][bookmark: _Toc175047108][bookmark: _Toc176332870][bookmark: _Toc176597076][bookmark: _Ref397417998][bookmark: _Ref397418217][bookmark: _Ref397418329][bookmark: _Ref397418446][bookmark: _Toc496101867]Termination for breach
1. If a party is in breach of any of its obligations under this agreement, then the other party - if it considers that the breach is:
not capable of remedy – may, by notice, terminate this agreement immediately; or
capable of remedy – may, by notice require that the breach be remedied within 10 Business Days of receiving the notice and, if the breach is not remedied within that time, may terminate this agreement immediately by giving a second notice.
We may also by notice terminate this agreement immediately (but without prejudice to any prior right of action or remedy which either party has or may have) if:
You repeatedly fail to comply with any timeframe under this agreement;
We are satisfied that, prior to entering into this agreement, You engaged in misleading or deceptive conduct or omitted to provide information to Us in connection with the performance or awarding of this agreement;
You are unable to pay all Your debts when they become due, or are presumed to be insolvent, or if You are:
a corporation - come under any form of external administration, or receive a notice, or proceedings are commenced, to dissolve You or cancel Your incorporation or registration, or to place You under any form of external administration; 
an individual - become bankrupt or enter into an arrangement under Part IX or Part X of the Bankruptcy Act 1966 (Cth); 
in relation to the agreement, You breach any law of the Commonwealth, or of a State or Territory; or
You cease to carry on a business relevant to the performance of the Project.
Where We terminate this agreement under clauses 16.2.1 or 16.2.2  We:
will only be liable to pay Funding due and owing to You under the payment provisions of the agreement as at the date of notice of termination; and  
will be entitled to recover from You any part of the Funding which:
is not legally committed for expenditure by You in accordance with the agreement and payable by You by the date that the notice of termination is received; or
has not, in Our opinion, been spent by You in accordance with the agreement.
[bookmark: _Toc496101868]Preservation of other rights
[bookmark: _Toc174434212][bookmark: _Toc175047110][bookmark: _Toc176332872][bookmark: _Toc176597078][bookmark: _Ref317591434][bookmark: _Ref317596611]Clause 16.2 does not limit or exclude any of Our other rights under this agreement. 
[bookmark: _Toc496101869]Notices 
[bookmark: _Toc496101870]Format, addressing and delivery
1. A notice under this agreement is only effective if it is in writing, and dealt with as follows:
[bookmark: _AGSRef44386249][bookmark: _AGSRef27294683]if given by You to Us- addressed to the Project Officer at the address specified in item P of Schedule 1 or as otherwise notified by Us; or
if given by Us to You - given by the Project Officer (or any superior officer to the Project Officer) and addressed (and marked for attention) as specified in item Q of Schedule 1 or as otherwise notified by You.
A notice is to be:
signed by the person giving the notice and delivered by hand; or
[bookmark: _Ref317596414]signed by the person giving the notice and sent by pre-paid post; or
transmitted electronically by the person giving the notice by electronic mail or facsimile transmission.
[bookmark: _Toc174434213][bookmark: _Toc175047111][bookmark: _Toc176332873][bookmark: _Toc176597079][bookmark: _Toc496101871]When received
1. A notice is taken to have been received:
if delivered by hand - upon delivery to the relevant address;
if sent by pre-paid post - 5 Business Days after the date of posting to the relevant address; or
if transmitted electronically – at the time that would be the time of receipt under the Electronic Transactions Act 1999 if a notice was being given under a law of the Commonwealth.
A notice received after 5.00 pm, or on a day that is not a Business Day in the place of receipt, is deemed to be received on the next Business Day in that place.
[bookmark: _Toc496101872][bookmark: _Toc174434214][bookmark: _Toc175047112][bookmark: _Toc176332874][bookmark: _Toc176597080]Corporate Governance
[bookmark: _Toc496101873]Constitution
1. If You are a body corporate, You warrant that Your constitution is not inconsistent with this agreement.
You must notify Us if You intend to amend Your constitution in a way which affects Your ability to comply with this agreement.
If You amend Your constitution in a way which affects Your ability to comply with this agreement, We may terminate this agreement under clause 16.2.
[bookmark: _Toc496101874]Notification
1. You must notify Us within 5 Business Days of the occurrence of any of the events specified in clause 16.2.2. 
[bookmark: _Toc496101875]Management 
1. Unless otherwise agreed by Us in writing at Our sole discretion, You must not employ, engage or elect any person who would have a role in Your management, financial administration, or if notified by Us the performance of the Project if:
the person Is an undischarged bankrupt;
there is in operation a composition, deed of arrangement or deed of assignment with the person’s creditors under the law relating to bankruptcy;
the person has suffered final judgment for a debt and the judgment has not been satisfied;  or
subject to Part VIIC of the Crimes Act 1914 (Cth), the person has been convicted of any offence within the meaning of paragraph 85ZM(1) of that Act unless:
that conviction is regarded as spent under paragraph 85ZM(2) (taking into consideration the application of Division 4 of Part VIIC);
the person was granted a free and absolute pardon because the person was wrongly convicted of the offence; or
the person’s conviction for the offence has been quashed.
[bookmark: _Toc496101876]General provisions
[bookmark: _AGSRef40483415][bookmark: _Toc174434216][bookmark: _Toc175047114][bookmark: _Toc176332876][bookmark: _Toc176597082][bookmark: _Toc496101877]Audit and access
1. [bookmark: _AGSRef46298003]You must at all reasonable times give any employee of Us on production of photo identification, or any person authorised in writing by Us:
reasonable access to:
Your employees and equipment;
premises occupied by You; 
Material; and
Reasonable assistance to:
inspect the performance of the Project;
locate and inspect Material;
make copies of Material and remove those copies,
relevant to the Project.
[bookmark: _Ref317594408]The rights referred to in clause 19.1.1 are subject to:
[bookmark: _Ref317594381]the provision of reasonable prior notice to You; and
Your reasonable security procedures.
If a matter is being investigated which, in Our opinion or in the opinion of any person authorised in writing by Us, may involve an actual or apprehended breach of the law, clause 19.1.2.a will not apply.
The requirement for access specified in clause 19.1.1 does not in any way reduce Your responsibility to perform Your obligations under this agreement.
A breach of Your obligations under clause 19.1.1 is, for the purposes of clause Error! Reference source not found. [Termination for breach], a breach which is not capable of remedy.
NOTE: There are additional rights of access under the Ombudsman Act 1976 (Cth), the Privacy Act, and the Auditor-General Act 1997 (Cth).
[bookmark: _AGSRef9792983][bookmark: _Toc174434217][bookmark: _Toc175047115][bookmark: _Toc176332877][bookmark: _Toc176597083][bookmark: _Toc496101878]Insurance
1. You must:
effect and maintain the insurance specified in item R of Schedule 1; and
within 10 Business Days of a request by Us, provide proof of insurance acceptable to Us.
This clause 19.2 continues in operation for so long as any obligations remain in connection with this agreement.
[bookmark: _Toc174434218][bookmark: _Toc175047116][bookmark: _Toc176332878][bookmark: _Toc176597084][bookmark: _Ref397418374][bookmark: _Toc496101879]Extension of provisions to subcontractors and Personnel
1. In this clause 19.3:
	Requirement
	means an obligation, condition, restriction or prohibition binding on You under this agreement.


You must ensure that:
Your subcontractors and Personnel comply with all relevant Requirements; and
any contract entered into in connection with this agreement imposes all relevant Requirements on the other party.
You must exercise any rights You may have against any of Your subcontractors, Personnel or third parties in connection with a Requirement in accordance with any direction by Us.
[bookmark: _Toc174434219][bookmark: _Toc175047117][bookmark: _Toc176332879][bookmark: _Toc176597085][bookmark: _Ref397418387][bookmark: _Toc496101880]Conflict of interest
1. In this clause 19.4:
	Conflict
	means any matter, circumstance, interest, or activity affecting You, Your Personnel or subcontractors which may or may appear to impair Your ability to perform the Project diligently and independently.


You warrant that, to the best of Your knowledge after making diligent inquiry, at the Date of this Agreement no Conflict exists or is likely to arise in the performance of the Project.
[bookmark: _Ref397418409]If, during the period of this agreement a Conflict arises, or appears likely to arise, You must:
notify Us immediately;
make full disclosure of all relevant information relating to the Conflict; and
take any steps We reasonably require to resolve or otherwise deal with the Conflict.
If You fail to notify Us under clause 19.4.3, or are unable or unwilling to resolve or deal with the Conflict as required, We may terminate this agreement under clause 16.2 [Termination for breach].
[bookmark: _Toc174434220][bookmark: _Toc175047118][bookmark: _Toc176332880][bookmark: _Toc176597086][bookmark: _Toc496101881]Relationship of parties
1. You are not by virtue of this agreement an officer, employee, partner or agent of Ours, nor do You have any power or authority to bind or represent Us.
You must not:
misrepresent Your relationship with Us; or
engage in any misleading or deceptive conduct in relation to the Project.
You must ensure that Your officers, employees, partners and agents do not represent themselves as being an officer, employee, partner or agent of Ours.
[bookmark: _Toc174434221][bookmark: _Toc175047119][bookmark: _Toc176332881][bookmark: _Toc176597087][bookmark: _Ref317591578][bookmark: _Toc496101882]Waiver
1. A failure or delay by a party to exercise any right or remedy it holds under this agreement or at law does not operate as a waiver of that right.
A single or partial exercise by a party of any right or remedy it holds under this agreement or at law does not prevent the party from exercising the right again or to the extent it has not fully exercised the right.
[bookmark: _Toc174434222][bookmark: _Toc175047120][bookmark: _Toc176332882][bookmark: _Toc176597088][bookmark: _Ref317591585][bookmark: _Toc496101883]Variation
1. A variation of this agreement is binding only if agreed in writing and signed by the parties.
[bookmark: _Toc174434223][bookmark: _Toc175047121][bookmark: _Toc176332883][bookmark: _Toc176597089][bookmark: _Toc496101884]Assignment and Novation
1. You cannot assign Your obligations, and must not assign Your rights, under this agreement without Our prior written approval.
You must not negotiate with any other person to enter into an arrangement that will require novation of Your rights or obligations under this agreement without first consulting Us.
[bookmark: _Toc174434224][bookmark: _Toc175047122][bookmark: _Toc176332884][bookmark: _Toc176597090][bookmark: _Ref317591597][bookmark: _Ref317596955][bookmark: _Toc496101885]Survival
1. Unless the contrary intention appears, the expiry or earlier termination of this agreement will not affect the continued operation of any provision relating to:
repayments;
reporting;
licensing of Intellectual Property;
confidentiality;
 security;
privacy;
dealing with copies;
Records;
audit and access;
an indemnity;
acknowledgement and publicity;
rights or obligations following termination or expiry of the agreement;
or any other provision which expressly or by implication from its nature is intended to continue.
[bookmark: _Toc174434225][bookmark: _Toc175047123][bookmark: _Toc176332885][bookmark: _Toc176597091][bookmark: _Toc496101886]Compliance with Laws and Our Policies
1. [bookmark: _Ref317596470]You must, in carrying out Your obligations under this agreement, comply with:
any relevant statutes, regulations, by-laws and requirements of any Commonwealth, State, Territory or local authority; and 
 any of Our policies notified by Us to You in writing, 
including those listed in item S of Schedule 1.
[bookmark: _Toc496101887][bookmark: _Toc48741]Working with children checks 
1. You must not involve a person in Working with Children Activities in connection with the Activity unless: 
(a) the person is not prohibited by law from being employed or otherwise involved in Working with Children Activities; and 
(b) You and the person have complied with all legal requirements which apply to the person’s employment or engagement in Working with Children Activities, 
and if the Activity, or any part of the Activity, takes place in a jurisdiction which does not have legislation in force that regulates the engagement of persons involved in Working with Children Activities, You must not involve a person in Working with Children Activities in connection with the Activity in that jurisdiction unless: 
(c) You have undertaken a criminal record check of the person through the Australian Federal Police; and 
(d) having regard to the criminal record check referred to in paragraph (c) and any other relevant information about the person of which You are aware, You are satisfied that the person is a suitable person to be involved in Working with Children Activities. 
1. If You fail to comply with this clause, We may at Our sole discretion immediately terminate this Agreement in accordance with clause 16. 
[bookmark: _Toc174434226][bookmark: _Toc175047124][bookmark: _Toc176332886][bookmark: _Toc176597092][bookmark: _Toc496101888]Applicable law
1. This agreement is to be construed in accordance with, and any matter related to it is to be governed by, the law of the Australian Capital Territory. 
The parties submit to the non-exclusive jurisdiction of the courts of the Australian Capital Territory.
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